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Dear John 
 
 
I refer to the letter of 26 June 2018 from Graeme Dey, the then Convener of the ECCLR 
Committee, asking about the the Ivory Bill. I have set out answers to those questions below.  
 
To what extent do the provisions in the Bill extend to Scotland and to what extent 
does the Bill affect devolved interests?  
 
All of the Bill extends to Scotland except for section 19(7) and (8) and Schedule 2. 
 
Except in so far as the Bill makes provision in relation to the import and export of ivory 
(which is reserved by virtue of section C5 of Part II of Schedule 5 to the Scotland Act 1998), 
the Scottish Government is of the view that the Bill makes provision for devolved purposes 
(as this provision is not otherwise reserved).  
 
Accordingly, the provisions of the Bill which prohibit and regulate (a) the buying, selling or 
hiring of ivory, (b) offering or arranging to buy, sell or hire it, and (c) keeping it for sale or hire, 
are all considered to be for devolved purposes. These provisions of the Bill are therefore of 
particular relevance to Scottish interests. The Scottish Government is of the view that these 
provisions of the Bill will, for devolved purposes, help to deliver outcomes which it would 
wish to achieve in this area.   
 
However, since no adjustments have yet made to the Bill to take account of Scottish 
devolved interests (including the provisions which confer powers on the UK Secretary of 
State to make further provision), the Scottish Government remains of the view that the 
Scottish and UK Government should review and, if necessary, agree amendments to the Bill 
to ensure that devolved interests are protected. 
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Are there particular Scottish interests in relation to the Bill and on what basis does 
the Scottish Government come to this view?  
 
I am not aware of any particular Scottish business or individual interests in relation to the Bill.  
No such interests were identified in the consultation responses. However I would also add 
that it is very much in the interests of Scotland to support this measure which will help 
address the appalling illegal killing of elephants for their ivory 
 
Why did the Scottish Government decide not to legislate separately and why did it 
decide not to consult on the Bill?  
 
Defra went ahead with a UK-wide consultation, based on their view at the time that the Bill 
was entirely reserved to Westminster. We do not think there would be any value in 
conducting a separate, subsequent Scottish consultation. 
 
Which parts of the Bill do you consider may require amendment and what is the 
nature of the possible amendments?  
 
At the moment it would appear that at least some of the delegated powers conferred by the 
Bill may benefit from amendment, in so far as they may be exercised within devolved 
competence. Among other things, the Bill confers the following delegated powers on the UK 
Secretary of State: 
 

• Clause 2(3)(c) - Guidance on determining whether an item is of ‘outstandingly high 
artistic, cultural or historical value’ 

• Clause 2(5) - Power to establish list of advisory institutions 

• Clause 3(1)(g) - Power to issue guidance requiring additional information in applications 
for exemption certificates 

• Clause 3(1)(h) - Power to prescribe fees for exemption certificates 

• Clause 4(7)(b) - Power relating to persons dealing in an item subject to an exemption 
certificate 

• Clause 4(8) - Guidance on form/manner for actions relating to applications for 
exemption certificates 

• Clause 5(3) -  Appeals against refusal of the artistic exemption certificate 

• Clause 9(4)  - Amendment to qualifying museums 

• Clause 10(1)(f) - Power to issue guidance requiring additional information when 
registering an exempt item 

• Clause 10(1)(g) – Power to prescribe fees to register an ivory item 

• Clause 11(5) - Guidance on form/manner for actions relating to registering an exempt 
item 

• Clause 35(2) – Power to amend the definition of ‘ivory’ 

• Clause 41 – Power to commence the Bill 

• Paragraph 14 of Schedule 1 – Power to make supplementary regulation in respect of 
Schedule 1 

 
By way of example, to protect devolved interests, the power in Clause 35(2) (to change the 
definition of ivory) could be amended so that, in so far as the power is exercisable within 
devolved competence it is also exercisable by the Scottish Ministers, and so that the UK 
Secretary of State can only exercise it to change the definition for devolved purposes with 
the consent of the Scottish Ministers. 
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What powers do you anticipate being conferred on Scottish Ministers if the Bill is 
amended?  
 
I would anticipate all of the powers listed above being amended so that they can be 
exercised by Scottish Ministers within devolved competence, and so that the UK Secretary of 
State can only exercise them to change the definition for devolved purposes with the consent 
of the Scottish Ministers. 
 
What secondary legislation do you anticipate will require to be laid in the Scottish 
Parliament and under what procedure?  
 
At present, based on the policy discussions that have been held by officials with their Defra 
counterparts, I anticipate that we will be content with the proposals put forward by the 
Secretary of State in relation to the powers listed above and will give consent to their 
application within devolved competence.  I do not therefore anticipate a need for separate 
Scottish secondary legislation. However this judgement is of course subject to seeing the 
details of the secondary legislation proposed by the Secretary of State.   
 
What are the potential financial implications for Scotland if the Bill, as amended in the 
way in which you are seeking, comes into force?  
 
I do not anticipate any financial implications for Scotland arising from the amendments we 
will be seeking. The UK impact analysis estimates a net cost to business per year of £7.4m. 
Based on this estimate, costs to Scottish businesses might be around £700k per year, 
although it is likely that auction houses and antiques dealerships, the sector most likely to be 
affected, are more heavily concentrated in the London area than anywhere else in the UK.   
 
What do you understand to be the timescale to be for consideration of the Bill in 
Westminster? When do you anticipate conclusion of the final amending stage in the 
House of Commons? and when do you anticipate the Bill being considered in the 
Lords?  
 
The final amending stage in the House of Commons was on 4 July 2018.  Second Reading 
in the House of Lords was on 17 July 2018.  Committee stage in the House of Lords is 
scheduled for 10 September 2018.  Third Reading/Report in the House of Lords is not yet 
fixed. I understand that the House of Lords Committee stage will be in the form of a Grand 
Committee, and that amendments are not normally considered. This means that the next 
amending stage will be the House of Lords Third Reading/Report stage.  
 
What is the process and timescale attached to the Scottish Government and UK 
Government review of the Bill to determine if amendments are necessary to ensure 
devolved interests are protected?  
 
Defra and the UK government have not yet responded formally to the Scottish Government 
contention that aspects of the Ivory Bill are within devolved competence. This has precluded 
amendments to protect devolved competence being laid hitherto. However I expect that 
confirmation from Defra that they accept our analysis will be forthcoming in time for us to 
make the necessary amendments. 
 
How do you intend to keep the Scottish Parliament, and this Committee, updated on 
the progression of discussions on amendments to the Bill?  
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I will write to you letting you know when we receive the confirmation from Defra about 
devolution aspects and when the amendments have been laid and considered.  
 
I hope these answers are helpful.  If you need more information on any point please let me 
know.  
 
 
 
 
 
 
 
 

Roseanna Cunningham 
 

http://www.lobbying.scot/

